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SONOMA LAND TRUST

966 Sonoma Avenue
Santa Rosa, CA 95404
January 10 2007 Tel: 707 526 6930

Fax: 707 526 3001
www.sonomalandtrust.org
Douglas Bosco,
Chairman, and
Members of the Board of Directors
California Coastal Conservancy
1330 Broadway, 13" floor
Oakland, CA 94612-2530

Subject: Sonoma Land Trust v. BBRRBR, LLC et al.
Legal Action to Enforce the Lower Ranch Agricultural Conservation
Easement

Dear Chairman Bosco and Members of the Board of Directors:

The Sonoma Land Trust respectfully requests that the California Coastal Conservancy
and the State of California join with us in the above-referenced legal action to enforce the
terms of a Conservancy financed agricultural conservation easement over a 528 acre
ranch in Sonoma County on the north side of Highway 37 near the Petaluma River
known as “Lower Ranch.” More generally, this case is a test of the enforceability of
conservation easements in the face of a determined and well-financed attempt to use the
protected property for a financially remunerative use that goes well beyond what the
conservation easement allows.

The Lower Ranch Agricultural Conservation Easement

The Lower Ranch Agricultural Conservation Easement was established on September 18,
1989 pursuant to a March 3, 1986 contract between the California Coastal Conservancy
and the Sonoma Land Trust.

Both the Conservancy and the Land Trust acted to buy down the economic value of the
ranch so that it would permanently remain as agriculture and scenic open space. The
ranch has been used as pasture and a hay farm for many decades — probably most of the
20™ century.

A copy of the Lower Ranch Agricultural Conservation Easement is attached. A few
relevant excerpts from the Easement follow:

“It is the purpose of this Easement to enable the property to remain in productive
agricultural use for the production of food, fiber and plant material by preserving

...to protect the land forever
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and protecting in perpetuity its agricultural values, character and utility. To the
extent that the preservation of the scenic and open space values of the Lower
Ranch is consistent with such use, it is within the purpose of this Easement to
protect those values.” (p.2)

“[the parties] recognize that changes in economic conditions, in horticultural

technologies, in locally accepted farm and ranch management practices, and the
situation of the [landowner] may dictate an evolution of agricultural uses of the
Lower Ranch, consistent with the conservation purpose of this Easement.” (p.3)

“The following ... [is] permitted ...To continue ranching and farming activity
consistent with the conservation purpose of this Easement, including the purchase,
pasturing, grazing, feeding care and sale of livestock for the production of food
and fiber, the planting, raising, harvesting and sale of agricultural crops of every
nature and description; provided however, that such activities shall not result in
significant degradation of any soil, surface or subsurface waters.” (exhibit B)

“The following ... shall be prohibited ... 1. The impairment of the protected
values ... 2. The establishment of any nonagricultural commercial or industrial
uses ...9. ...uses otherwise permitted under this Easement which result in
significant degradation of soil or water quality.” (exhibit C)

The Landowner’s Actions

The Lower Ranch is owned in fee by a closely held corporation, BBRRBR LLC, which
in turn is controlled by the owner of the Port Sonoma Marina at the mouth of the
Petaluma River. For convenience, we will refer to the owner here as Port Sonoma.

The chain of title is a bit complicated, but suffice it to say that Port Sonoma acquired the
Lower Ranch with full knowledge of the Conservation Easement for a significantly
reduced price that reflected the permanent restrictions imposed by the Easement.

A year ago September, Sonoma Land Trust learned that Port Sonoma was requesting an
800,000 cubic yard dredging permit from the Corps of Engineers and designating the
Lower Ranch as the disposal site for the dredge materials. There was no prior
consultation with Sonoma Land Trust, the holder of the Conservation Easement, nor did
we receive any notice of the request for the permit. When we happened to learn of the
proposed activity, Port Sonoma took the position, which they have since maintained, that
the dumping of dredge materials on the ranch is an agricultural activity and that it is
enhancing the soil and raising the level of the soil above the water table so that they can
grow higher value crops. Further, because they claim this is a permitted agricultural
activity, they said they need not consult with the holder of the Conservation Easement.
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With the Corps poised to issue the permit, we reluctantly consented to one season of
dredging (fall of 2005) as an experiment, provided that the Corp required Port Sonoma to
produce a plan which would show how the continued deposition of dredge materials on
Lower Ranch was consistent with the long term agricultural use of the land. The Corps
issued the permit subject to that condition and a condition that Port Sonoma resolve its
dispute with the Trust regarding the Easement before it disposed of further dredge
material in 2006.

In May, 2006 Port Sonoma produced a Farm Use Plan prepared by their consultants,
Zentner and Zentner which, if anything, demonstrated to us that the dumping of saline
dredge materials on the Ranch would degrade the soil and is inconsistent with the long
term agricultural use of the land. The Farm Use Plan further revealed the enormous scope
of Port Sonoma’s long term plans for the Ranch. The Plan talks about raising the level of
the 528 acre Ranch by 4+ feet. In our view, which we believe is supported by their own
plan, Port Sonoma plans to use Lower Ranch primarily as a commercial dredge material
disposal site with agricultural window dressing. We don’t believe the Easement permits
what Port Sonoma proposes to do.

The Litigation

Sonoma Land Trust retained legal counsel in early 2006 to advise us in this matter. Over
the summer of 2006 we explored with Port Sonoma the idea of a geographically limited,
monitored experiment over a number of years to test their assertions, but the discussions
did not go anywhere. In our view, Port Sonoma wanted to do what it wanted to do, and it
viewed the Conservation Easement as a nuisance. Having reached an impasse, Sonoma
Land Trust filed suit in September 2006 to enforce the terms of the Conservation
Easement.

Initially we did not seek a preliminary injunction because of the Corps’ condition that the
Lower Ranch not be used as a disposal site until the matter of the Conservation Easement
was resolved. Port Sonoma, however, went to DC and prevailed upon the Washington
office of the Corps to remove the condition on the theory that it was not the Corps’ role to
enforce the Conservation Easement or resolve matters of ownership. In late October,
Port Sonoma resumed dumping without notice to the Trust.

Because of the Conservancy’s remainder interest in the Easement and its more general
interest in ensuring compliance with the conservation easements it funds, the Trust
believes that the Conservancy is a proper—and important—party plaintiff to the lawsuit.
We had hoped to ask the Board to join the lawsuit at the upcoming January 18 meeting.
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Because Port Sonoma suddenly began dumping, we were forced to seek an emergency
temporary restraining order and preliminary injunction. We believed the Conservancy’s
participation in those proceedings could make an enormous difference, and thus we used
a special procedure to join the Conservancy as a nominal defendant temporarily, until the
Board could meet to consider whether to join the suit as a plaintiff.

On December 12 there was a hearing on our request for a preliminary injunction. We
greatly appreciated the appearance at the hearing by Deputy Attorney General Tara
Mueller, although she was constrained by the fact that there was no way for your Board
to have considered this matter in time for the hearing. The judge, noting that there were
competing affidavits from the Land Trust’s expert and Port Sonoma’s expert before him,
said in his view either party could prevail in this dispute and that therefore we had not
met the burden of showing that there is a reasonable probability that we will prevail. But
in denying the preliminary injunction he said it was a close call.

Public Policy Issues

Conservation easements are the tool of choice when it comes to protecting the public
interest in working landscapes. They have the benefit of leaving land in private
ownership while advancing public policies such as the preservation of agricultural land,
promoting sustainable forest practices and the protection of scenic open spaces. We do
not have the figures, but we would guess that the Conservancy has put tens of millions of
dollars into grants for the acquisition of conservation easements.

Another benefit of conservation easements is that they are not government imposed
regulations; they are voluntary, bargained-for agreements for which compensation is
paid. In the case of a subsequent landowner like Port Sonoma, the market value of the
land has been reduced to enable the publicly desired activity — in this case farming — to
continue, even when — particularly when - farming is not the most economically
advantageous use of the property. Indeed, by a conservative estimate, Port Sonoma saved
over $1.7 million in its purchase of the Lower Ranch because of the Easement.

Sonoma Land Trust works to have cooperative and collaborative relationships with the
owners of land over which we hold conservation easements, and we regularly monitor all
our easements. The system of land protection through conservation easements, like the
tax system, depends ultimately on a high level of voluntary compliance. But the system
also depends upon the willingness and the capacity on the part of easement holders to
enforce conservation easements when necessary.

Credible enforcement capacity is essential to the system. In this case, Port Sonoma has an
enormous economic incentive to strain and break the Easement together with the
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resources to push forward and the inclination to disregard the pesky Sonoma Land Trust
which is saying, “Hey, wait a minute there is an agricultural conservation easement here
and a commercial dredge material disposal site on the scale proposed does not look like
agriculture to us.” How valuable are conservation easements as a land protection tool if
the holders of the easements do not have the willingness and the capacity to challenge
perceived significant violations?

Why We Named the Coastal Conservancy as a Party

The Coastal Conservancy’s participation in our lawsuit to enforce the Lower Ranch
Agricultural Conservation Easement will underscore the public interests at stake. Because
it was impossible as a result of your meeting schedule to secure your Board’s consent to
be joined as a plaintiff before a certain deadline, we named the Conservancy as a nominal
defendant. However, we believe that the interests of Sonoma Land Trust and the interests
of the Conservancy and the State of California in supporting the enforceability of
conservation easements and the continuation of agriculture on the Lower Ranch are
entirely congruent. We are hoping and requesting that you will actively join with us as a
plaintiff in the action.

If for any reason you choose not to join with us, we will dismiss the Conservancy from
the lawsuit and pursue the matter on our own with whatever other help we can find; but it
would be a shame not to have you with us.

Port Sonoma is desperate to have the Conservancy removed from the suit. They have
countersued naming both Sonoma Land Trust and the Coastal Conservancy as cross-
defendants, alleging a conspiracy to “take” their property without just compensation. This
countersuit is wholly without merit and an example of how the Port is trying to make the
enforcement action as costly as possible to pursue. Port Sonoma has also attempted to
have the Conservancy dismissed from the suit on the grounds that the Conservancy has
no “standing” to enforce the Easement. This gambit emphasizes the broader significance
of the lawsuit for the Conservancy: if accepted, Port Sonoma’s argument would prohibit
the Conservancy from enforcing virtually any of the conservation easements it has funded
and in which it retains a residual property interest.

The Ferry

It has been alleged that our refusal to consent to the use of the Lower Ranch as a dredge
material disposal site is intended to block Port Sonoma’s publicly announced plans to
develop a ferry terminal at the site of the current marina. It is not. Sonoma Land Trust has
no position on the proposed ferry service itself. All we are saying is that however the Port
Sonoma marina is developed, it should not be at the expense of the beautiful, extensively
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protected landscape of farm land and wetlands along Highway 37 which includes the
Lower Ranch and which is the result of an enormous investment of public funds and
which the Coastal Conservancy, along with your many partners, has worked so hard to
protect.

Settlement Prospects

Litigation is an expensive last resort. While our attempts to resolve this dispute without
litigation did not prove successful, we anticipate that the Court will direct the parties to
undertake further settlement discussions in the near future, and Port Sonoma has already
indicated to the Court that it is interested in pursuing mediation. Given Port Sonoma’s
stated position and litigation tactics thus far, we do not currently see any basis for settling
this matter short of a trial (with possible appeals). Nevertheless, particularly with the
assistance of a mediator, it is conceivable that the parties could devise a path toward a
settlement that protects the conservation values at stake. In any further settlement
discussions, we would very much like to have the Conservancy and the State of
California at our side in support of the public interest.

We are not asking your Board to resolve the lawsuit, and we do not believe that the
Conservancy Board meeting is the appropriate forum for Sonoma Land Trust and Port
Sonoma to hash out the issues. We are asking that you affirmatively enter into the lawsuit
to protect the public interest and to buttress the capacity of your grantee to honor its
responsibility to enforce the Lower Ranch Agricultural Conservation Easement according
to its terms.

Thank you for your consideration of this matter.

Executive Director
Attachments

Map
Lower Ranch Agricultural Conservation Easement

ce: Sam Schuchat, Executive Officer
Marcia Grimm, Chief Staff Counsel
Tara Mueller, Deputy Attorney General
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LOWER RANCH
AGRICULTURAL CONSERVATION FASEMENT

THIS CONSERYATION EASEMENT DEED AND AGREEMENT made this L8 day of Seplember, | 989,
by and between ROSEWOOD HOLDINGS, INC.,a _Nevade corporation, herein called
“Buyer”, and THE SONOMA LAND TRUST, a charitable nonprofit California corporation, herein

called “the Trust”.

WITNESS THAT:

WHEREAS, the Trust is the owner of certain resl property in Sonoma County, California, herein
called either the "Lower Ranch” or the "property”, more particularly described in Exhibit "A"
altached herelo and made a part hereof : and

WHEREAS, the Trust desires to sell the Lower Ranch for egricultural use and to reserve from such
a ssle an agricultural conservation sesement over the Lower Ranch for the perpetual preservation

of its agricultural, scenic and open space values: and

WHEREAS, Buyer, es the agricultural buyer of the Lower Ranch, hes sgreed to purchase said
property sutject to this Agricuitural Conservation Easement as required by the State Coastal
Conservancy in Contract =84-09-84-32-8, dated March 3, 1986 bstween the State Coastal
Conservancy and the Trust: and

WHEREAS, the Trust, whose mailing address in P.0. Box 1211, Sonoma, CA 95476, isalax-
exempt nonprofit organization under Section 50 1(c) (3) of the Internal Revenue Code, is qualified
to 6o business in the State of California, and has &5 its primary purpese the preservation,
protection and enhancement of land in its nalural, scenic, historical, egricultural, forested or

0pen spece condition or use; and

WHEREAS, Buyer's, mailing 2ddress is

WHEREAS, the Lower Ranch is strategically located along the southern entrance to Sonoma County
and its retention in agricultural and open space uss is deemed by the State Coasta! Conservancy, the
Bey Conservation and Development Commission, and the County of Sonoma to be consistent with
public policy and in the interest of the peaple of Sonoma County'; and

WHEREAS}, the Trust and Buyer intend that the Lower Ranch be maintained in agricultural
producuori\and that the open spece and scenic values of the Lower Ranch be preserved by the
continugtion of the agricultural and ranching uses that have proved historically compatible with

such velues; angd
WHEREAS, Buyar 1s willing to purchese the Lowar Ranch subject to this Agricultural Conservation

Egsement toestablish & permanent sgricultural presarve on the Lower Rench and to carry out the
Trust's intention to restrict and 1imit the uses of the Lower Ranch in accordance with the terms,

-1-
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conditions snd purpose &5 set forth in this Eesement.

NOYY, THEREFORE, for good end velusble considerstion, end in considerstion of the mutus)
covenants contained herein, besed upon the common law and pursuant to the laws of the State of
California including inter glia Sections 815-816 of the California Civil Code, this Agricultural
Conservation Easement, hereinafter called the "Easement”, consisting of the rights hereinafter
enumerated over and across the Lower Ranch, is hereby created on the Lower Ranch in favor of the
Trust and shall immediately vest in the Trust upon transfer of the Lower Ranch from the Trust to
the Buyer.

1. Purpase. Itis the purpose of this Easement to enable the property to remain in productive
agricultural use for the production of food, fiber and plant mater{al by preserving and protecting
in perpetuity its sgricultural values, charecler and utility. To the extent that the presarvation of
the scenic and open spece values of the Lower Ranch is consistent with such use, it is within the
purpose of this Easement 1o protect thoss values. This purposs, &s further defined by the
provisions of this Easement, is generally referred to herein as "the conservation purpose of this

Eesement.”
2. Affirmative Riohts Retained. The affirmative rights retained by the Trust are the following:

(8) To igentify, lo preserve and to protect in perpetuity the sgricultural values, character and
utility, including the soil and water quality, and the open space and scenic values of the Lower
Ranch. (Theagriculiural values, charaster and ulility, and the open spacs and scenic valuss of the
property are hereinafter referred {0 &s "the protected values”.)

(b) Toenter upon the Lower Ranch and to Inspect, observe, and study the Lower Ranch for the

purpases of (1) identifying the current uses and practices thereon and the basaline condition B
thereof, and () monttoring the uses and practices regarding the Lower Ranch to determing -
whether they are consistent with the Easement. Such entry shall be permitisd once a year, or

more often if deemed necessary in the regsonable judgment of the Trust, upon prior notice 1o

Buyer, and shall be made in & manner thel will not unreesonable interfere with the proper uses

and prectices regarding the Lower Ranch. Each entry shall bs for only so long & duration s is

rezsonably necessary 1o achieve the purposes of this provision, bul not necessarily limited o a

single physical entry during & single twenty-four hour period.

(c) Toenforce the rights herein granted and to prevent or stop, by any legal means, any activity
or usz of the Lower Ranch which, in ths judgment of the Trust, is inconsistent with this Ezssment
and to require restoration of such arezs or features as may be damaged by such activities.
However, it is the inlention of this Eesement not to 1imit Buyer's discretion to employ his/her
choice of Tarm and ranch uses and management practices so 10ng &s those uses and practices are
consistent with the conservetion purposes of this Easement. Excepl as expressly provided herein
Buyer relains exclusive access 10 and use of the Lower Ranch.

3. Uses and Practices. This Eesement shall confing the uses of the Lower Ranch solely to
&riculture, ranching, limited residential use essocialed with the agriculturel use of the Lower
Ranch, and the.other uses which are described herein. Examples of uses and practices regarding

the Lower Ranch which are consisient with the conservation purpose of this Eesement, and

which are hereby expressly permitled, are set forth in Exhibit "B", attached hereto and
incorporated herein by this reference. Exomples of uses end prectices regarding the Lower Ranch
which are inconsistent with the conservation purpess of this Ezsement, and which are hereby
expressly forbigden, ere sel forth in Exhibil "C", stieched herelo and incorporated

herein by this reference. The uses and practices set forth in both Exhibits "B " and "C" are not
necessarily exhaustive recitels of consistent and inconsistent activities, respectively. They are N
sel forth both o establish specific permitted and prohibited sctivities and to provide guicence in
determining the consistency of other activities with the conservation

purposs of this Eesement.
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4. Current Practices and Conditions. The Trust acknowlesges by relention of this Easement that
{he historical and present agricuitural uses of the Lower Ranch ére compatible with the
consarvation purpose of this Essement. Inorder to establish the present condition of the Lower
Ranch's protected values, the Trust has contrected with the Petaluma Office of the Soil

Consarvation Service of the U.S. Departmeant of Agriculiure to preparea Farm Plan for the Lower
Ranch, which may be updated et lesst every ten (10) years, and which will assist the Trustin
monitoring the condition of the property. Buyer and the Trust recognize that changes in economic
conditions, in horticultural technologies, in locally sccepted farm and ranch management practices
and in the situstion of Buyer may dictate en evolution of egricultural uses of the Lower Ranch,
consistent with the conservation purpase of this Easement.

5. Arbitration of Disputes. In the event of a dispute regerding interpretation of this Easement, or
25 10 amy permitled or prohibited use or practics hereunder, or any other dispute erising from the
provisions of this Easement, the matter may be resolved by binding arbitration according to the

following procedures:

a. Efther party may demand arbitration by making such demand n writing upon the other party.
The written demand shall contain a list of propesed arbitrators for approval and sslection by the
other party. 11 Buyer and the Trust agree upon the selection of one person qualified by education

and training to serve &s arbitrator, there shall bs only ons erbitrator.

b. If no single arbitrator has been named within thirty days after a demand for arbitration, the
parties shall appoint a board of thres arbitrators, one to be named by Buyer, one 10 be named by
ihe Trust, and a third neutral arbitrator to be chosen by the two designated erbitrators.

¢. Should either party refuse or neglect to appoint an arbitrator within thirty gays, the
arbitrator named by the other party shall rencer a binding decision upon presentation of evidencs

ex parte.

d. Unless olherwise egreed by the parties, the arbitration proceedings shall be governed by
California Code of Civil Procedure Section 1280 et seq., inclusive of provisions regarding
discovery and entry of final judgment. All costs of arbitration, including arbitrator's fees and
reasonable atlornay’s Tees, shall be borne by the non-prevailing party. The decision of the
arbitrator, or a majority of the arbitrators, shall be binding.

e. Buyer and the Trust further agree that should any uss or practice inconsistent with this
Fassment be undertaken on the Lower Ranch which results, in the opinion of the srbitrator, in
significant degradation of the protected values, the arbitretor shall have the power {0 order
restoration of the affected portions of the Lower Ranch to the condition that existed prior to the
underteking of the inconsistent use or practice. In such a case, the costs of restoration shall be
borne by Buyer. For the purposes of this paragraph, degradation atiribulable 1o natural disesiers,
such s fire, fload, mud elides, or windstorms, shall not bs subject to the Trust's right

to restoretion, with the exception of (&) damage 10 leveass and pumps, \he repalr of which shall be
required, and (b) standing fleod waters, the pumping out of which shall be required.

6. Enforcemsnt of The Trusl.  In the event of a violation of any term, condition, covenant, or
resiriclion contained in this Eesement, the Trust may institute a suit lo enjoin and/or recover
dameges for such violation. The Trust mey teke such other ection es it deems necessary {0 insure
compliance with the terms, congitions, covenants, and purposes of this Easement, including the
right to enter upon the Lower Ranch and cure the condition at the expense of Buyer, including
rezsonedle stlorneys' fess, after notification by the Trust o Buyer of the condition.

Any failure to ecl by the trust shall not be desmed & waiver or forfeiture of the Trust's right to
enforce sny term, condition, covenant, or purpose of this Essement in the future.
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7. Approvel Criteria. fncsses whers the Trust's epprovel or consent is required hereundsr, such
approval or consent shall be based upon compliancs with the provisions of this Eesement, the
capaoility of the proposed ection to preserve and enhencs the features protected by this Ezsement,
the manner in which the propesed ection is 10 be carrisd out, the likely effect of the proposed
action upon the features protecied Gy this Easement, and on anmy other basis which the Trust shall
rezsonably determine 1o be in furtherance of the purposes of this Ezsement. Approval or
disapproval shall be within the sole discretion of the Trust and may be granted upon conditions

which tend fo further the purposes of this Fassment.

8. Approval Process. Inthe svent the Buyer desires to solicit the spproval or consent of the Trust
pursuant to this Easement, the Buyer shall submit a writien cescription of the proposad ection,
The Trust shall issus its written approval, disspproval, consent, or refusal of consent, within
sixty (60) calendar days of the receipt of the Buyer's written request. Upon the completion of any
such ection on the Property, the Trust shall, at the request of the Buyer, inspect the Property and,
17 the ection was performed In accordance with the terms of this Easement and the approvals or
consents fssued by the Trust hereunder, issue a cartificate to that effect, caled as of the time of
inspection. The Trust shall be fully reimbursad for a1l costs, including but not limited to
professional fees of surveyors, altorneys, consullants and accountants, incurred in servicing the

Buyer's requests.

9. Costs and Lisbilities Related to Property. The Buyers agree 10 bear 311 costs and labilities of
any kind relaled to the operation, upkesp, and mainienance of Lhe Property and do hereby
indemnify and hold the Trust harmiess therefrom. Without 1imited the foregoing, the Buyer
agress to pay any and a1l real property laxes and essessmants levied by competent authority on ths

“Property, The Buyer shall be solely responsible for ary costs relsted to the mainienance of
general liability insurance covering acts on the Property. The Trust shall havs no responsibility
whatever for the operation of the Property, the monfloring of hazardous conditions thereon, or the

_protestion of the Buyer, the public, or any third parties from risks relating to conditions on the
Property, the Buyer hereby indemnifying and holding the Trust harmless Trom and ax@inst any
damage, liability, claim, or expense (including atlornay's fess), relating to such malters.

Without Timiting the foregoing, the Trust shell not be lable to Buyer or any other person or entity
in connection with hereunder, or in connection with eny entry upon the Property cocurring
pursuant to this Agresment, or on sccount of any claim, Hability, damaege, or expenss suffered or

incurred by or threatsned against the Buyer or any other person or entity,

10. Access. Nothing contained herein shall be construad &s aifording the public access to any
portion of the land subject to this Fasement. Nothing in this Eesement shal) be construed to
preclude Buyer's right to grant sccess 10 third periies soross the Lower Ranch, provided thet such
acess is allowed in @ rezsonable manner and is ot inconsistent with the conservation purpose of

this Easement.

I'1. Subszquent Transfer of the Trust's Interest. The Trust egress thel it will hold this essement
exclusively for conservation purposes and that it will not subsequently {ransfer its rights and
obligations hereundsr except 1o another public agency or nonprofit organization qualified to hold
such inlerests under applicable staie and federal laws, and commitled lo holding this Easement
exclustvaly for conservation purposss.

Proviced, however, that if ths Trust should seek 1o gbandon the Easament or if the existenca of the
Trust Is tsrminated for any reason, title lo this Easement shal) immediately, vest in the State of
Californfa, scting by and through the State Cosstel nservancy, or in another public egency or
nonprofit organization epproved by the Executive Officer of the Stale Coastal Conservancy which
agraes 1o acespt Litle Lo this Eesement. The vesting of title lo this Easement in the Stale Coastal
Conservancy or other entity pursuant to ihis paregraph shall be evidsncad by recordation of a
Notice by the Stale Coastal Consarvaney of 2 Certificals of Acceplance lo that effect in the officia)

records of Sonoma County.




_instrument.

12. 6rant in Perpetuity. The Eessment herein granted shall be a burden upon and shall continue

as a restrictive covensnt and equilable servituce running fn perpetuitly with the Lower Ranch and

shall bind Buyer, his/her successors, lessess, execulors, representatives and assigns forever.

13, Condemnation. In the event that the Lower Ranch or some portion thereof is concemned for
public uss, Buyer and the Trust shall bs entitled to such compensation for the laking &s they would
have been entitled to had the property not besn burdened by this easement, with the procesds in
excess of Buyer's basis being shared equally by Buyer and the Trust.

14, Subsequent Deads and Lesses. Buyer agress that referencs to this Easement will be mads in
any subsequent deed, or other legal instrument, by mesns of which any interest in the Lower
Ranch (including but not 1imited o a leasehold inlerest) is conveyed, that Buyer will attech a copy
of 1his Easement 1o any such instrument, and that Buyer will notify the Trust in writing within
ten (10) days of any such conveyancs and furnish the Trust with a true copy of such deed or

15. Notices, All noticss, consents, approvals, or other communications hereunder shall be in
writing and shall be desmed properly given if sent by United Stetes certified mail, return receipt
requested, addressed to the appropriate party or successor at the address set forth above, or at
such other eddress &5 mey be substituted by 1ike notice.

16. Severability. I isths intention of the parties that this Easement shall be construed and
applied to promote its underlying purposes and that if any provision of this Easement or the
application thereof to any person or circumstancs is fourd to be invalid, the remainder of the
provisions of this Easement and the application of such provisions 1o persons or circumstances,
other than thosse as to which it is found 1o be invalid, shall not be affected thereby.

17. Successors and Assigns. The terms Buyer and the Trust wherever used herein, and any
pronouns used in place thereof, shall mean and include the above-named Buyer and his/her heirs,
personal represantatives, lessess, executors, successors, and essigns and the above)named Trust

and its successors and assigns, respectivaly.

18. Integration. This Ezsement is the final and complets expression of the agreemant between the
parties and any and all prior or contemporaneous egresments writlen or oral are merged into this

wrilten instrument.
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EXHIBIT "B"
PERMITTED USES AND PRACTICES

The following uses and practices, though not necessarily en exhaustive recital of consistent uses
and prectices, are permitled under this Easement, and they are not {o be precluded, prevented, or
limited by this Eesement provided that sl applicable governmental permits are properly obtained:

I. Tocontinug ranching and farming activity consistent with the conservation purpose of this
Eesement, Including the purchese, pasturing, grazing, feeding, care and sale of livestock for the
production of food and fiber, the planting, raising, harvesting and sale of agricultural crops of
every nature and description; provided, however, that such activities shall not result in
significant degradation of any $0il, surface or subsurface waters,

2. Tomeintain and repair existing structures, fences, ditches, sloughs, pumps, leveses, and other

fmprovements on the Lower Ranch. Additional structures and facilities rezsonably necessary to

the ranching and egricultural activities contemplated by and consistent with the conservation

. burpase of this Eesement (Including solar energy, bio-ges, other energy-efficient faciiitiss, or .
temporary quarters for farmworkers), shall be permitted, provided that Buyer obtains the prior ™%

express written approval of the Trust for the construction or placement of any such additional

structure or fecility. Buyer shall provide ths Trust written notics of Buyer's intention to

undertake such construction, together with fnformation of its $1z8, function, capacity and locstion,

not less than forty-five (45) days prior to the commancament thereof. the Trust's consant shall

be withheld only upon its finding that the propesed construction would not be consistent with the

conservation purpose of this Eesement, Additional fencing deemed by Buyer 1o be reesonably

necessary to ranching and agricultural activities may be constructed without the Trust's consent.

In the event of destruction, deterioration or obsolescencs of any structures or fences, whether

existing al the date hereof or constructed subsequently pursuant to the provisions of this

paragraph, Buyer may replecs said structures or fences with ones of similar sizs, function,

capecity and location. In the event of destruction, deterioration or obsolescence of ditches,

sloughs, levess or pumps, whather existing at the date hereof or constructed subsequently

pursuant to the provisions of this paragraph, Buyer must replace said improvements in a timely

manner with ones of similar size, function, capacity and lacation for the protection of the

agricultural values on Lower Ranch and on surrounding properties.

3. Todevelop and maintain such water resources on the Lower Ranch &s are Necessary or
convenient for ranching, egricultural, frrigstion, end residential uses in a mannar consistent with

the conservation purpose of this Ezsement,

4. To use government-approved &ri-chemicals, tncluding, but not 1imited to, fertilizers and
biocides in those amounts and with that frequency of application necessary 1o accomplish
regsonable agricultural purpeses. Such use shall be carefully circumseribed near surfsce waler

and during periods of high groung water,”
S. Tocontrol predatory and problzm snimals by the use of selective control techniques.

6. Toutilize the Lower Ranch for pessive recreational or educationa) purposes including, but not
1imited to, hiking, horseback riding, fishing, and nature sludies. e

7. Toengagz in the production end/or precessing of foud and fiber products and by-products

produced from ranching and agricuttural ectivitiss conducted on the Lower Ranch in a manner
consistent with the conservation purposs of this Fasement. '
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‘ SR 5

EXHIBIT 0"
PROHIBITED USES AND PRACTICES

The following uses end practices, though not necessarfly an exhaustive recital of inconsistent uses
and practices, are fnconsistent with the purpeses of this Eesement and shall be prohibited upon or

within ths Lower Ranch:

1. The impairment of the protecled values, including but not 1imited to productive egricultural
' use and scenic and open spacs values, excepl s olherwisa provided herein.

2. The establishment of any nonegricullural commercial or industrial usss or the construction,
placing, or ersction of amy sign (other than is reesonably necessary for the identification of the
Lower Rench or 1o advertiss its sale or the sale of its products) or billboards,

- 3. The construction, reconstruction, or replaczment of any structure except es proviced in
paragraph 2 of Exhibit "™,

4. The division, subdivision, or ds facto subdivision of the Lowar Ranch.

S. The uss of molorizad vehicles off roadweys or on levess, excapt for ranch management
pUrpeses,

6. The esteblishment or mainienance of any commercial feedlot except with express permission of
the Trust and of size not to exceed 10 acres. A commercial fesdlot shall bs cefined for the purposses
of this Easement &s & conlined arsa or facility, within which the land is not grazed or cropped st

lezst annually, used for the feading and fatizning of livestock.

7. The relocation of any new rc}sdway or levee; proviced, howaver, that Trust shell consent o the
construction of any roadwey or laves that is planned to minimize the impact on the agricultural,
open space, and natural festures of the Lower Ranch and which is not constructed within wetlands a&

and that such consant shall not be unressonzbly withha)d.

8. The.dumplngor.accumulation oL tresh, ashes, garbage, weste or.other offensive.or-polluting or
toxic material on the Lower Ranch, provided, however, that egricultural products and by-preducts
may bs placed or Slored on the 1and, so long &s such plecement or stor#p 1s consistent with the
public health and sound agriculiural practices.

9. Ranching, egricultural or other uses, otharwise permitied under this Fesement, which result
in significant degredetion of 01l or waler quality.

'@
A
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